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Grantor's Control Over
Irrevocable Trusts
By HAROLD D. TORGAN*
Every lawyer who drafts a "living" trust realizes that, if the
income from the trust is not to be taxable to the grantor, the trust
must be irrevocable.
Many grantors, however, while wishing to evade taxes on the
income from a trust, at the same time would like to retain some measure
of control over it. Just what powers may a grantor retain by the terms
of the trust instrument, and still have the Courts construe the trust as
irrevocable?
Sec. 166 of the Internal Revenue Code provides:t
"Where at any time the power to revest in the grantor title
to any part of the corpus of the trust is vested(1) in the grantor, either alone or in conjunction with any
person not having a substantial adverse interest in the disposition
of such part of the corpus or the income therefrom, or
(2) in any person not having a substantial adverse interest
in the disposition of such part of the corpus or the income therefrom,
then the income from such part of the trust shall be included in
computing the net income of the grantor."
Recent decisions have held that the grantor of an irrevocable trust
may retain the following powers and yet be exempt from Federal
taxation of the trust income:
1. Grantor mayt reserve the right to change trustees and beneficiaries.
This power to change the trustees, beneficiaries and remainders may
*Of the Denver Bar.
"Code Section 166 above is the same as Section 166 of the 1938, 1936, 1934
and 1932 Acts, except that the words "during the taxable year" which appeared
following the words "Where at any time," were omitted in the 1934 Act, and in the
next to the last line the words "for such taxable year" appeared in the 1932 Act preceding the words "shall be included in."
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be reserved, so long as the grantor does not retain power to revest the
trust income in himself.1
2. Grantor may alter the distributive shares to be paid.
It has also been held that the grantor may reserve the power to alter
the distributive shares of principal and income of the beneficiaries of the
classes name!d in the trust instrument, so long as the instrument provides
that all such principal and income will be paid, so that the grantor is
without power to reduce all the beneficial shares to a nominal sum and
2
thus effect a resulting trust to himself.
3. A trust is considered irrevocable although grantor may revoke
with consent of a direct or contingent beneliciary.A
The income of a trust in which the grantor had power to revoke
only with the consent of his wife, a beneficiary, was held not taxable,
4
since the wife had a substantial adverse interest.
Even though a beneficiary is merely contingent, if the power to
revoke requires his consent, the income from the trust is not taxable to
the grantor so long as it is not paid to him. 5 Nor is it taxable where
power to alter and otherwise control the trust could be exercised only
with the consent of two trustees, who were contingent beneficiaries. 6
A husband and wife who create trusts for each other, revocable
with the consent of either as beneficiary, are not taxable on the trust
income as grantors.7 In a recent case, however, the Court held a trust
to be revocable, and therefore its income taxable to the grantor, where
the wife of a settlor-trustee, during whose life the income was to be
accumulated, to whom the trustees might make payments of principal
or income, and whose consent was necessary for alteration or revocation
by a committee, since she was not one having a substantial adverse in'Knapp v. Hoey (1939), 104 Fed. 2nd 99:
'Downs, 36 BTA 1129, Dec. 9826;
"Ward, 40 BTA 225, Dec. 10, 771:
'Goulder, 39 BTA 670, Dec. 10, 659:
Litchfield, 39 BTA 1017, Dec. 10, 711.
aStetson, 27 BTA 173, Dec. 7831:
Morton.- 38 BTA 419, Dec. 10, 410;
'Jones, 27 BTA 171, Dec. 7830;
'Holmes, 27 BTA 660, Dec. 7909;
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terest within Section 166. The decision there hinged on the fact that
the wife, under the instrument, had no power to demand anything, as
the trustees were merely given power to pay her in their discretion.,
It must be remembered that a trustee is not considered to have a
substantial adverse interest, and thus where a trust is revocable by the
grantor in conjunction with a trustee, the income is taxable to the

grantor."
The sixth Circuit Court of Appeals, in determining this same
question, overruled the contention that the trustee was bound to protect
the beneficiary. 10
4. An irrevocable trust may be for a fixed period.
Property may be conveyed in trust for a definite number of years,
and so long as it is irrevocable during that period the income is not
taxable to the grantor during the term of the trust."
5. An irrevocable trust may terminate upon a contingency.
Such a contingency may be the death or remarriage of the beneficiary, and if there is no power to reinvest in the grantor any part of
the trust estate until such contingency, the grantor is exempt from taxa2
tion of the income until such time."
Space does not permit an exhaustive survey of all the reservations
which may be included in an irrevocable trust. We have merely attempted
to point out some of the more important powers which a grantor may
retain.
Although in the above instances the grantor may be exempt from
taxation of the trust income, unfortunately the beneficiary will have to
foot the bill. However, it will be realized that, from the grantor's point
of view, this may be a far more satisfactory arrangement, especially since
it might enable the grantor to avoid paying taxes in the higher brackets.
'Fulham, 40 BTA 48, Dec. 10, 743:
'Reinecke v. Smith, 289 U. S. 172:
Morton, 38 BTA 1283, Dec. 10, 518.
1
Carkhuff vs. Comm., 83 Fed. 2nd 626;
'U. S. vs. First Nat'l Bank, 74 Fed. 2nd 360;
Dunning, 36 BTA 1222, Dec. 9900.
'Downs, 36 BTA 1129, Dec. 9826;
Penn, 39 BTA 787, Dec. 10, 668.
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POWER OF COURT OVER LAYMEN PRACTICING LAW
In our Circular No. 56 we reviewed the provisions of the proposed
resolution to amend the Judiciary Article of the Constitution. Among
the proposals is one to assure power in the Court of Appeals to make
and enforce rules and regulations for the admission of attorneys, and
for their control, regulation, and discipline. It has now been suggested
by Mr. Edwin M. Otterbourg, chairman of the American Bar Association's Standing Committee on Unauthorized Practice of the Law, that
this provision be amended so as also to assure power and control over
"all persons practicing or assuming to practice law."
On May 1, 1937, as a result of the concerted action of the bar of the
State represented through numerous of its bar associations, an act went
into effect providing that the Supreme Court shall have power and
control both over lawyers and over laymen practicing or assuming to
practice law. At the same time a subsection was added to Section 750,
Judiciary Law, granting power to the Supreme Court to punish for
criminal contempt any person who unlawfully practices or assumes to
practice law. The purpose of the statute was to remove all doubt that
the court which could discipline attorneys could also directly reach the
activities of laymen who sought to practice law. It had been found in
other states, as well as in New York, that provisions of the Penal Law
were insufficient to control the unauthorized practice of law, but that
the power to do so, when exercised by the court itself, was most effective.
Mr. Otterbourg has therefore recommended an amendment to the
pending proposal to revise the Judiciary Article of the Constitution so
as to extend the power of the Court of Appeals in this behalf. In support
of his proposal he says:
"If the Court of Appeals is given power to determine who
shall and who shall not practice law, and to regulate and discipline
members of the bar, it necessarily follows that the same court should
have the power to enforce its rules and decisions against offenders,
even though they have never been licensed by the court. Granted
power through disciplinary proceedings to protect the public by
pre'entinq attorneys from indulging in improper practice of law,
it would be anomalous if there were no similar power in the same
court to protect the public from illegal practice of the law by lay-
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men. Implicit in the regulation of the practice of law for the protection of the court and public is the necessity for power to regulate
improper or unauthorizedpractice by whomever committed. (Italics
ours.) *
"The omission to give to the Court of Appeals the same power
to ontrol, regulate and discipline persons who 'assume to practice
law', which is at present vested in the Supreme Court under section
88 of the Judiciary Law, is undoubtedly inadvertent. Failure to
specifically vest such power in the Court of Appeals will again raise
the question that in New York State, there is no inherent power
in the court to protect itself, the public and the bar by regulating
the practice of law (see Editorial, New York Law Journal,
April 7, 1938)."
* (How long will Colorado continue to permit justice of the peace court abuses
now existing?)

CONVICTING THE INNOCENT
A book by the above title was published some years ago by Professor Edwin Borchard of the Yale Law School. In such volume Mr.
Borchard gathered together the details of a group of sad cases where
men, who were later indisputably proven innocent, had been convicted
of crime and sentenced to prison. The proof of innocence in many
instances came only after years of penal servitude. As a result of the
revelations set forth in this book, and because of a similar remedy prevailing in certain foreign countries with jurisprudential ideals not
unlike our own, the Congress of the United States in 1938 passed a
carefully worded bill authorizing such convicted persons, after proof of
their innocence had been established, to maintain suit in the Court of
Claims for damages up to $5,000. This bill became law on the President's approval (52 Stat. 438).
It was so drawn that only a person
who did not commit any of the acts with which he was charged and
who, either intentionally or by wilful misconduct or negligence, did not
contribute to bring about his arrest or conviction, might recover.*
*Colorado has a fairly recent case to which the provisions of such an Act would
apply.
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The federal example has now inspired New York legislators to introduce comparable legislation in New York, applicable to persons erroneously convicted of offenses against the State. These bills would
limit such errors, however, to those arising through mistaken identity.
The same limit of recovery, namely, $5,000, as in the federal statute,
is proposed, and the action would be brought in the Court of Claims.
Mistaken identity, however, is not the only cause of convicting
the innocent. Wilful perjury has its place. Moreover, as shown in Mr.
Borchard's convincing book, persons are sometimes "framed." In other
instances the negligence of the District Attorney, or of the court, has
resulted in a miscarriage of justice. Then, too, bones supposedly of a
murdered man have, on occasion, contributed to the conviction of an
individual whose innocence has subsequently been established by the
appearance in the flesh of the man supposedly dead. Such instances as
the foregoing, not arising out of mistaken identity, are covered under
the federal law. It would perhaps seem advisable to amend the bills
now pending so that they will at least not give less relief than in the
federal field. It would be an anomaly if a man innocent of a murder on
an Indian reservation could recover in the federal Court of Claims, but
would not be able to obtain justice in the New York Court of Claims
if convicted of murder alleged to have occurred on a street corner in
one of our cities.
(N. Y. State Bar Assn. Circ. No. 58, Feb. 13, 1940.)

Joint Enterprise
In Newell Contracting Co., vs. Berry, 134 So. 870 (Ala.), the
Court held that the fact that plaintiff and her husband were on a honeymoon trip was not evidence that they were engaged in a joint enterprise
so that his negligence might be imputed to her.
The Court said: "It is a feature of the definition of joint enterprise that the parties must have an equal right to direct and govern the
movements and conduct of each other in respect to the furtherance of
the undertaking."
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SIMULATION OF PROCESS
From time to time a document such as is reproduced below is
brought into the office of DICTA. In this particular case we have checked
with the Clerk of the Supreme Court and have been advised that the
names of Barry Morton, and M. M. McMurria, do not appear on the
roll of registered attorneys for the State of Colorado.
We believe this document is of such a character as to justify action
by the proper committee of the Bar Associations.
BARRY MORTON

M. M. McMURRIA

LEGAL ADVISOR

ASSOCIATE ADVISOR

OFFICE OF

LEGAL DEPARTMENT
ROGERS JEWELRY CO.
526 - 16th Street

Phone TAbor 6548 Ext. 3
Denver, Colo.
ROGERS JEWELRY COMPANY,
vs.
ROBERT Y.

1 Docket

May 29, 1940
No. 1519

-

Mr. Robert Y.
Denver, Colorado.
Dear Mr.
We are anxious to avoid causing you to undergo the unpleasantness of
ATTORNEYS, COURT COSTS, and EMBARRASSMENT and we
are now asking you to pay your honest debt.
We hope that you will take care of this account and see this in the same
honest light that we do.
Please call at our store and make payment immediately or you will
compel us to proceed in the protection of our interest.
Be fair with us and we will be fair with you.
Yours very truly,
BARRY MORTON,

BM:AS

Legal Advisor.
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CALENDAR OF EVENTS
June 14 ----------------------------------.....------------------------------------------------June 22 -------------------------------------------------------------July 20-21 --------------------------------------

Denver Bar Outing

Legal Institute at Glenwood Springs

Institute on Taxation at Boulder with Bogart,
Powell, Rittenhouse and McGuire as lecturers

September 2 ---------------.-............

Annual Meeting, Commissioners on Uniform Laws

September 9 ..............................................-Annual M eeting American Bar Association
September 27-28 -------------------------------------Annual Meeting Colorado Bar Association
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Program Outlined for
Convention at

Colorado Springs
on September 27 and 28
Colorado Springs will be the site of the annual meeting on
September 27 and 28, according to an announcement made by the
Executive Committee of the state bar. The Executive Committee which
is charged with fixing the place and date of the convention met in the
office of the Association on May 3 1st and decided to hold the annual
meeting of the Association in the Broadmoor Hotel at the Springs.
Edward L. Wood of Denver, chairman of the convention committee,
stated that special rates had been obtained at the hotel.
Two innovations are planned for this year's program. One is
to provide for seminar sessions devoted to fields of general interest to
the practitioner, and the other is to have the annual banquet adjourned
by not later than 10:00 o'clock to be followed by a dance.
According to tentative plans formulated by the Convention Committee which met recently in Denver, the Convention will be opened
Friday morning by a business session. The Board of Governors also
will have a short meeting this morning. A luncheon is scheduled for
that noon at which time the Law Club of Denver will furnish entertainment. Friday afternoon will be devoted to a discussion of the Code
revision work. A prominent national speaker will address the Friday
evening session.
be
of
of
of
of

The next morning will be given over to two seminars. One will
on the subject of irrigation under the leadership of Malcolm Lindsay,
Denver, and the other will pertain to probate law with Hubert Henry
Denver as leader. The luncheon that day will be under the auspices
the Junior Bar Conference. Arthur Laws of Denver will be chairman
the afternoon seminar on practical aspects of trial procedure. .

The convention will close with the annual banquet at which time
the new officers of the Association will be inducted into office and a short
program of speeches will be had. Following the banquet, a dance will
be staged in the ballroom of the hotel.
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The Spirit of
Remonstrance
By JOHN LORD O'BRIAN*
No serious minded man in these days can -reflect upon the passing
events without being acutely conscious and apprehensive over the tragic
happenings daily transpiring in Europe and in the Far East, and without trying to formulate in his own mind what should be his individual
attitude toward those tragedies. Confronted with the spectacle of a
war waged against all traditional forms of religion and with a resurgence
of brutal oppression and calculated horror to an extent unknown for
centuries, some of us have become seriously disturbed by the activities
of those leaders of public opinion who in increasing numbers are urging
that these matters are no concern of the Americans, that expressions of
resentment are both futile and dangerous and that any widespread discussion of these happenings might lead to dangerous states of emotion.
It is because as a class we are the true realists that these matters
have a special concern for lawyers. We know better than other men
that willingness to discuss is the necessary corollary of the right of free
speech. When Trevelyan said that, commencing with the thirteenth
century, the rise of the common law lawyer was almost as important
as that of the parliament man, he was thinking of the lawyers in every
generation as the remonstrants, the protestants and the active defenders
of individual right. That has always been true of the lawyers in America.
During the sweeping changes which have been taking place within the
last ten years, certainly no group has been more active, or may I say
more vociferous, than the lawyers. In all our domestic affairs we have
been watchful, critical and outspoken; yet, when it comes to discussion
of what is now going on abroad, we seem chilled by the same blanket
of doubt and moral fog that affects so many of our fellow citizens.
This paradox is the more puzzling because we are the most realistic of
all professions, the most sensitive to invasion of individual right and in
the past our predecessors have been the most resolute and -most uncompromising defenders of that right to express opinion freely and of the
right of protest, which are the essence of human freedom.
Whatever the cause it is undeniable that on all sides influences are
at work tending to discourage full discussion of those events abroad
which in the long twilight ahead cannot fail to have a deep significance
for us.
This subject is a delicate one. To avoid misunderstanding may I
say that I am not now speaking of national policy, or as an isolationist
*Of Buffalo, New York. Member of the New York Bar.
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or as an interventionist. Those like myself are opposed to America
actively participating in the wars now being waged. But like the great
majority of Americans, at present without articulate leadership, we
are opposed to any policy which would deaden the sense of individual
responsibility of the citizen, or which would have a smothering effect
upon his instinctive resentment or discourage expression of his sense of
moral indignation. The way to secure peace and make it a lasting peace
is to face frankly and to discuss freely disagreeable and tragic realities.
To some of us it seems that we will make little progress by adopting
methods of indirection, by affecting an attitude of unconcern or by
countenancing any course which tends to obscure the grave moral
issues or encourage our people into an attitude of indifference. The fact
that the present attitude of unconcern will weaken and may destroy
the position of American moral leadership in the world is now a
matter of much less concern than the disastrous effect which these teachings will have upon the moral fiber of the American people themselves.
In recent conversations with leaders of some of our great universities,
I was startled to learn that a majority of our young college people seem
indifferent to what is going on in Europe, that many of them are
actually convinced that America was carried into the last war chiefly
by the machinations of selfish businessmen and by the hysteria of a
superficial emotion, and further that a number believe that it would have
been just as well if Germany had won the last war. These views, if
typical, are disappointing and annoying; but a better understanding of
history will surely correct these exaggerations. What is more depressing
is that like many of their elders, many of these young people seem
vastly more stirred up over Mr. Browder and the abstract right of free
speech than they are by the spectacle of the heroism in Finland where
Thermopolyaes' were daily being re-enacted before our very eyes. The
generous ardor and spirit of adventure that we associate with youth
seems, temporarily at least, to be in a state of eclipse. But as lawyers
we should be more concerned with the great number of mature citizens
who hold Some of these same views and who are busily trying to per-

suade their fellow-men that their safety depends upon closing their
eyes to what is going on abroad.
The baleful word "propaganda" seems to have become a sort of
national slogan of alibi and escape. On all sides, even the best intentioned
men resort to it in order to escape the necessity of meeting ideas with
ideas, of relying upon the power of persuasion. False propaganda only
makes it more difficult to get at the facts; but the facts are there just the
same. Our experience in the Great War showed that the intelligence
and native shrewdness of the average American made ineffectual the best
devised foreign propaganda. Despite this experience, it is no exaggera-
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tion to say that today the constantly reiterated warnings against propaganda are actually producing a new type of intellectual cowardice. Those
who constantly repeat these warnings are in reality saying that our individual citizens are incapable of distinguishing between truth and falsehood or between right and wrong and are incapable of controlling their
emotions. What a reflection upon the integrity of our citizens and what
a travesty on our professed confidence in the intelligence of our people!
Nevertheless this constantly expressed fear of propaganda is everywhere
interfering with and hampering that public discussion so necessary for
an informed and wise public opinion.
Our anxiety over these sinister influences is increased by the conflict between these attitudes and the historical American tradition of
individual freedom and individual responsibility. Cannot we lawyers
make it clear that willingness to discuss and readiness to meet with ideas
the challenge of other ideas is the most fundamental of all attributes of
our political philosophy? Our entire system of free public education is
based upon it and out of it has developed the American type of government of public opinion. Our people from the earliest days, unconsciously
perhaps, have been demonstrating in every generation their faith in the
doctrine that the test of truth is its "ability to get itself accepted" in the
marketplace of ideas. Any departure now from this attitude brings
danger. No one knows as well as the lawyer trained in the tradition of
the common law that the disintegrating forces in society never cease to
operate; that the safety of the state rests always on the sense of right of
the individual, upon his sense of personal obligation and upon his
readiness to do his duty.
The American political philosophy is not for the timid or the
weaklings. All through our, history we have been characterized by a
willingness to take the risk incident to expressions of conscientious conviction and to live dangerously if occasion demands. For, as Senator
Root once said, there can never be any. sovereignty superior to the law of
morals. It is over 600 years since the earliest of the guarantees of individual liberty were made in the Magna Carta. Ever since that time
men of our type, in the drab and wearisome atmosphere of the courts,
have been defending the right of the common man to live his own life.
As lawyers we must never forget and we must never let our fellow citizens
forget that the right to live in freedom carries with it the duty of remonstrance in times of crisis.
Lord Acton, the most erudite historian of the growth of human
freedom, and Abraham Lincoln, with a wisdom born only of his own
amplitude of understanding, came to the same view in the end. They
were alike in their belief that the one ultimate consideration upon which
all men ought to agree was respect for the sanctity, the worth and the
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possible dignity of the individual human life. For they saw the individual human being as the embodiment of an invincible spirit of
aspiration.
John Morley once quoted Cromwell's saying, "What
liberty and what prosperity depend upon are the souls of men and the
spirits which are the man," adding as his own comment, "Yes, and the
historic epochs that men are most eager to keep in living and inspiring
memory are the epochs where the mind that is the man approved itself
unconquerable by force."
The words of that old Victorian Liberal
seem singularly apposite today. We sometimes forget that this respect
for the life of the individual was the essence of the common law and
it has been up to now the fundamental basis of our own civilization.
At the present day we need more than anything else to remind ourselves
that that same respect for the worth and dignity of human life must be
the basis for any enduring form of government, for any permanent
condition of peace.
In sharp contrast with these fundamental beliefs of ours are the
cautionary teachings at present so much in evidence. When we were
discussing the modification of our so-called Neutrality statute, a pall of
obscurity was thrown over the whole discussion by appeals to fears of
war. Free expression of opinion was constantly discouraged by false
issues and in particular by the assertion that one side or the other were
war-mongers. Only a few days ago the press reported that the author
of a popular drama refused to permit a benefit performance to be given
in aid of Finnish relief because such action "might create war emotion."
In Washington we frequently hear assertions that it is dangerous for
Americans to discuss, much less protest, against the brutal tragedies
which are exterminating multitudes of innocent people.
But it is our belief that any teaching which, in the guise of expediency, or domestic policy, or foreign policy, tends to smother the
expression of common instincts of humanity brings danger to the
American people. For whether men attempt to decry it by calling it
emotionalism, or sentimentality, or humanitarianism, it is a stubborn
fact that, men and women alike, the vast majority of Americans adhere
to strong moral standards and are distinctly resentful against wrong.
Any person in this country who today can look at the horrors being
inflicted upon the innocent human beings in Europe or in the Far East
without deeply feeling that typical American sense of resentment, is in
spirit already a dead American. Too many of our cautious, wellmeaning friends are confusing what they call emotions with the most
profound and moving convictions of our people.
That this danger is a real one was vividly shown by the lack of
adequate expressions of resentment at the time of the murder of our
fellow citizens on the Athenia and again during the time of the ghastly
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events in Poland and Finlan'd. At times it seemed as if many of our
people were bystanders silently watching a film spectacle. In times of
crisis the expression of moral resentment becomes more than a right, it
becomes a duty, and any public policy which ignores that truth is an
inadequate policy.
The same cry of caution, born of expediency, was heard recently
when the leaders of this administration protested against the infamies
being perpetrated in Poland. But here our leaders rose above partisan
considerations of policy and they spoke the authentic voice of the real
America. They correctly interpreted the conscience of those great silent
masses of our people who, chastened by the discipline of daily toil, have
always been the first to distinguish right from wrong in public policy.
For the whole American structure is built on the premise thiat the ordinary man may be trusted to judge of fair play and to make his own
decision between right and wrong.
Most, if not all, of us approve the action of our Government in
withdrawing our ships from the war zones abroad and of preventing
our citizens from exposing themselves to the same dangers. But our
moral frontiers are another matter. They must never be withdrawn
and we must never appear to acquiesce in the action of those brutal
powers which have brought such inhumanity into the civilized world.
To those forces we are eternally opposed and we can never express too
often or too forcibly our hostility to the spread of their influence. This
is said not in criticism of any action of our national administration for
we are in full accord with it in its foreign policy up to this time. On the
contrary, speaking in the tradition of those lawyers of the common law
who defended individual freedom, we are seeking to strengthen the support of those leaders at Washington who believe that the safest foreign
policy as well as the safest domestic policy is a policy determined on the
basis of the sense of right and wrong held by the average American. For
the self-respect of America is identical with the requirements for selfrespect in the individual. There must be some way short of participating
in war by which our citizens can make clear their sense of moral indignation and whatever happens, let us see to it that we do not stultify ourselves. American distinctive achievements in the field of foreign policy
in the past have frequently been the result of independent as well as
courageous action. For many of us, the highest aspiration of America
in the field of foreign policy was expressed in the protest which Secretary
Stimson made against the action of Japan in Manchuria. At the time
many decried this as a futile gesture; but who can now deny that the
present moral collapse of the world is due in part to the fact that leaders
of other nations put aside that sense of moral conviction which was so
clear to every truly patriotic American and adopted in its place measures
based only on expediency?

DICTA

145

Those of us who hold these views have no dogma to assert, have
no panacea to suggest, have no foreign policy to dictate. We need give
no advice to foreign nations. There has been too much of that. Our
concern is only with the moral values and moral sense of America.
Whether or not our individual expressions of resentment and protest
be immediately effective is not the question. The enduring life of this
nation depends, above all things, upon a willingness to discuss and a
willingness to express courageously our resentment against wrongs perpetrated on helpless humanity. As has often been said, America is
not an abstract formula of government and it is something more than a
place. It is a moral tradition and there is in that American moral tradition nothing of neutrality as between right and wrong.
Every true lawyer lives in the hope that when his career comes to
an end man will say of him, in homely old fashioned phrase, that he
lived in the "great tradition." To be a part of that tradition does not
require success in professional achievement. Many leaders of lost causes
are there immortalized. The only test is whether one had made a distinctive contribution to his time. In bygone generations those who
truly earned this distinction were in every instance men sensitive to
wrong and ready to defend the unfortunate under all circumstances.
Are we now a part of this tradition?
I suggest, my fellow lawyers, that in these difficult days our
supreme duty is to show a willingness to discuss what is going on in the
world, to cut away from the shibboleths and cliches, to get down to
the underlying moral issues. In doing this we shall be reminding our
fellow Americans that in this country individual conscience is the basis
of the state and that the only way to help to bring about a lasting Peace
is to proceed in accord with the free and willing expression of the conscientious convictions of our citizens.
And the world at large will know with definiteness and have no
excuse for misunderstanding the true spirit of the American people.

Junior Bar Meets
The Junior Bar Conference held a regional meeting in Denver on
Sunday, May 26th. Approximately 100 younger members of the bar
were present. The morning sessions were devoted to committee work.
Following a luncheon at the Albany Hotel, the conference heard
the reports of the Committees and outlined a program for the remainder
of the year. Several of the Committees intend to present formal requests
to the Colorado Bar Association for action, according to Hubert D.
Henry of Denver, Chairman of the Conference.

Current Events of
Bench and Bar
By FRED E. NEEF
Proposal That Attorneys Have Authority of NotaryThe Ohio State Bar Association will probably sponsor legislation
under which an attorney will be given the power of a notary by virtue
of his office, and be permitted to exercise the authority anywhere in
the state. It is also proposed that no bond be required, it being enough
that the lawyer is an officer of the court, and is subject to removal or
suspension for misconduct involving moral turpitude.
Denver Statistics on Family Legal WorkStatistics of the Department of Labor show that on so-called family
legal work, as distinguished from business legal work, in Denver, one
family in twenty-nine consult a lawyer during the year, and each one
hundred families spend $ 13 1 per year for legal service.
Attention Western LawyersCongressman O'Toole of New York is sponsoring legislation before
Congress which provides that an attorney admitted to practice before
courts in one federal circuit or district is automatically admitted to all
other similar tribunals throughout the United States. The only formality to be observed is the filing of a certificate of admission and the
payment of the fees. Western lawyers should be concerned over the
measure for large New York law firms might start operating on a national
scale and obtain the cream of the local business before the federal courts.
Secret Reports to Federal Trade CommissionA surprise to many lawyers was the revelation by the Attorney
General's Administrative procedure Committee that the Federal Trade
Commission on occasions obtains confidential reports from its trial examiners. These reports are in addition to the usual intermediate reports
served upon all parties. They are made at the time the Commission is
preparing to decide a case and may be either in the form of a written
memorandum or answers to questions propounded orally by F.T.C.
members.
Blood Test Used to Determine IntoxicationIn a recent case in Iowa the results of a blood test were used as
defense evidence in a prosecution for driving while intoxicated, and
formed the basis of a jury verdict of acquittal. The test although made
six hours after defendant's arrest, was claimed by medical experts to
show that the defendant could not have been intoxicated at the time
the accident occurred. The pathologist who made the examination testified that by the standard of the American Medical Association a person
is intoxicated when his blood shows 150 miligram of alcohol for each
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100 cubic centimeters. According to this standard it would take more
than twelve hours, the witness said, for all traces of alcohol to disappear
from the blood of one who had been intoxicated.
Survey Shows Serious Decline in Legal WorkA survey of the Chicago Daily Law Bulletin of civil litigation in
Chicago shows a substantial decrease. In the period from 1930-1939
there was a decrease of more than 3 1 % in the number of civil filings in
Circuit, Superior, and Municipal Courts in that City; the drop being
from 196,507 in 1930 to 135,005 in 1939. In the same period there
was an increase of more than 34% in the number of lawyers, from 8,460
to 11,369.
Plan to Limit Size of Supreme Court Held UndesirableA proposed amendment to the Constitution to fix the number of
Supreme Court Justices at nine was disapproved by the Chicago Bar
Association's committee on federal legislation. The committee concurred
in the view of the Chief Justice, expressed in 1937, that at the present
time the Court has a sufficient number of justices, but circumstances in
the future might necessitate a change in the number.

Gay Plans Completed for Glenwood Springs Institute
The Ninth Judicial District Bar Association, in conjunction with
the Colorado Bar Association, will hold a Legal Institute at Glenwood
Springs, Colorado, on Saturday, June 22nd, 1940 at Hotel Colorado,
according to the announcement made by C. H. Darrow, president of
the local association.
Morrison Shafroth of Denver will discuss New Constitutional Law,
and Albert J. Gould of Denver will speak on Tax Highlights for Busy
Lawyers.
A banquet on that evening is planned, after which there will be a
special entertainment and a ball. On Sunday, June 23rd, there will be
a golf tournament in the forenoon and a bathing beauty contest and
water sports carnival in the afternoon, to be enjoyed by lawyers who
desire to remain over Sunday.
Attorneys planning to attend the Institute should make reservations
at the earliest nossible date.
The Mid-Western Colorado Bar Association held its annual Institute at Delta on May 18. 1940 in conjunction with its annual meeting.
The afternoon session was devoted to speeches bv Silmon Smith of
Grand Junction. on Taxation: and Golding Fairfield of Denver on the
deliverv of deeds and new develonments in real estate law.
After the banquet. Morrison Sbafroth of Denver spoke on the New
Constitutional Law. The Institute was well attended and was highly
successful.
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Board of Governers' Meeting Discusses Code Revision
and Changes in By-Laws
The Board of Governors of the State Bar held its second meeting
of the year at Boulder on April 27th.
One of the main items of discussion was the Code Revision work.
Philip Van Cise, Chairman of the Committee working on the new rules,
revealed that the preliminary draft had been completed for study by the
Committee members and the Board of Governors. He estimated that the
work would cost the Association approximately $1,500 in addition to
the $500 that has already been spent on the work. A special committee
consisting of Wilbur F. Denious, Worth Allen, Ira C. Rothgerber, Albert
J. Gould, Dudley W. Strickland, William R. Kelly, William C. Hutton,
and Wm.Hedges Robinson, Jr., ex officio, was appointed by President
Kelly to consider ways and means of financing the revision and publishing the completed revision.
Changes in the by-laws of the Association were ordered by the
Board of Governors to correct minor kinks found in the present by-laws.
The Committee was ordered to present a draft of the necessary changes
for presentation at the Annual Meeting. A motion to amend the by-laws
in order to raise dues a dollar a year was referred to a committee to
investigate the feasibility of the change. A further proposed amendment
approved by the Board would enlarge the membership of the Association
by permitting law school students to join the association at reduced
fees, and provide for contributing and associate memberships.
The Board received reports from the various committees among
which Joseph Hodges, Chairman of Docket Fee Tax Committee, reported that the docket fee had accumulated $46,372.75, and that the
tax would probably be removed by September 1, 1940.

PROMINENT IDAHO SPRINGS ATTORNEY DIES
Fred L. Collom of 1101 Colorado Boulevard, Idaho Springs, died
at the Mercy Hospital in Denver Tuesday evening, February 27, 1940.
He had been in failing health for some time and was ill for several weeks
preceding his death.
Mr. Collom was born in Black Hawk, Colorado, August 31, 1874.
His parents, Mr. and Mrs. Collom, were pioneer settlers of Colorado,
his father being a well'knowan millwright. Mr. Fred Collom attended
the local schools at Idaho Springs, where the family moved in 1878,
graduating in 1896. He graduated from the Colorado University school
of law and started the practice of law in 1901 in the Mining Camp of
Ward, Colorado. He located later in Rico, then in Idaho Springs and
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finally opened his own law office in the Hanchett Building continuing
up to the time of his illness.
Mr. Collom was counsellor and attorney for a number of large
mining interests in the state of Colorado, also a member of Idaho Springs
lodge No. 26, A.F. and A.M.
Mr. Collom was married in 1905 to Miss Augusta Hayes, in
Denver, daughter of a prominent Idaho Springs family. After her
death in 1933 he was again married in 1936 to Mary Reed of Denver.
He is survived by his wife and by two sisters, Mrs. George L. Hanson,
of Idaho Springs, and Mrs. Ida M. Elliot, of Los Angeles, California,
also by a brother, Mr. Charles D. Collom, of San Diego, California.
Funeral services were held in Denver Friday, March 1, 1940, at
the Horan Mortuary.

SOUTHERN COLORADO BAR SELECTS NEW OFFICERS
The Southern Colorado Bar Association met at Walsenburg on
the evening of June 4th, with an attendance of twenty-two. Mr. William R. Kelly, President of the Colorado Bar Association, gave the
address of the evening, after which a musical program, sponsored by the
Walsenburg members, was enjoyed.
A resolution was adopted addressed to the Colorado Bar Association asking that action be taken relative to the practice of law by unauthorized persons in Colorado.
The following officers were elected to serve for the ensuing year:
Ralph T. Hunter, T-rinidad, President; Angelo Mosco, Walsenburg,
Vice-President; Gilbert Sanders, Trinidad, Secretary-Treasurer.
-J.

EDGAR. CHENOWETH, Correspondent.

Morrison Shafroth spoke before the El Paso County Bar Association at its monthly meeting during May. His talk dealt with new
constitutional problems. Mr. S. Arthur Henry, president of the Denver
Bar Association, and William E. Hutton, president-elect of the state bar,
were also present as guests of the local group.
The Midwestern Bar Association held its annual meeting at Delta
on May 25th, in conjunction with a legal institute. William E. Hutton
of Denver presided at the institute as chairman of the state committee
on legal institutes. Silmon Smith of Grand Junction, Morrison Shafroth of Denver, and Golding Fairfield of Denver were the speakers at
the institute.
The Midwestern Association heard committee reports in the morning and thereafter proceeded to the election of officers. Donald S. Stubbs
of Montrose was selected as president for the coming year.

Quo Warranto; Denver Housing Authority; ConstitutionalLaw. No.
14700. Decided March 25, 1940-People v. Newton et at.. District Court, Denver. Hon. Joseph J. Walsh, Judge. Affirmed.
En Banc.
FACTS:
A. Relator brought quo warranto against Denver HousAuthority
alleging usurpation of franchises, privileges and grants,
ing
in that it seeks, with public money, to acquire by grant and condemnation, real estate of great value, thereon to build apartment houses and
other dwellings, all to be exempt from taxation, to borrow money thereon, etc., to the damage of the people.
B. The Authority answered, inter alia, that it is a body politic
and corporate, created under and by virtue of Chapter 132, 1935 S. L.
The lower court sustained the Authority.
I. To take advantage of the funds and credits provided
HELD:
by the United States Housing Act (42 U.S.C.A., Sections 1401-1430)
the State Legislature properly enacted Chapters 131 and 132, S. L. 1935,

giving cities of the first class permission to engage in slum clearance and
housing projects, etc.
2. Acts of such character are of "public concern and a proper
exercise of the police power under state sovereignty."
3. The legislative acts are not violative of Article XX of the
State Constitution, for the People in adopting Article XX never intended
to surrender or relinquish any portion of the state's police power to
declare the public policy of the state.
4. Under the Article, the city may assume exclusive control of
all matters of a local and municipal concern: and where it has done so,
state laws are not applicable as to such matters. But, the city did not
amend its charter to authorize such powers as were granted by the legislature to the Denver Housing Authority.
5. The theory that the state loses all jurisdiction over a homerule city in matters of local and municipal concern is untenable. Denver
not having exercised the authority to legislate by amending its charter,
the state law controls.
6. The legislature has the right to create quasi-municipal corporations and to provide for their personnel and manner of administration
in any way it sees fit.
Opinion by Mr. Justice Bock.
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Wills; Mutual Wills. No. 14545. Decided April 15, 1940-Wehrle,
et al. v. Pickering. District Court, Grand County. Hon. Charles
E. Herrick, Judge. Reversed. In Department.
HELD: 1. Evidence examined and found to be sufficient to lead
to the conclusion that husband and wife entered into an agreement to
execute mutual and irrevocable wills with the understanding that on the
death of either the other was bound.
2. Such a disposition of property is lawful, and the execution of
either will is a sufficient consideration for the execution of the other.
3.
An attempt to enforce such agreement is not an attempt to
enforce a mere oral contract. Such contract is evidenced in part by the
writings, which one party has fully performed.
4. To establish a trust under such an alleged agreement, the
evidence must be, and in this case is, clear, strong and unequivocal.
Opinion by Mr. Justice Burke. Mr. Justice Bakke and Mr. Justice
Bock concur.

Workmen's Compensation; Compelling Claimant to Submit to Operation. No. 14732. Decided April 15, 1940--Ouerton v. City and
County of Denver. District Court, Denver. Hon. Stanley H. Johnson, Judge. Affirmed. In Department.
HELD:
1. Where it appears that claimant receives compensation
under the act, and where upon request of Industrial Commission he is
examined by a number of doctors and all but claimant's advise a major
operation and state that claimant's chance of survival are at least 85 per
cent, the commission may suspend compensation payments unless claimant submits to the operation.
2.
Reasonableness of claimant's refusal to submit to operative
treatment is a question of fact to be determined by the Commission.
Opinion by Mr. Justice Bakke.

Receivership; Petition; Demurrer; Mechanic's Liens; Sufficiency of Petition to Overcome Receivership Record. No. 14672. Decided April
15, 1940--Con K. O'Byrne v. C. Frederick Stirn, et al. District
Court, Gilpin County. Hon. Samuel W. Johnson, Judge. Affirmed. In Department.
HELD:
1. Notwithstanding the fact that a cause of action would
ordinarily be stated sufficient to overcome a demurrer, a petition filed in
the receivership case to try title to certain property after direction therefor
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by the Supreme Court upon a hearing for stay of execution in another
case involving the same matter will be measured as to its sufficiency in
the receivership proceeding by matters dehors the petition as revealed by
the receivership record.
2. Since the record therein reveals that the property was subject
to liens, foreclosed upon and sold to satisfy lien claimants, and petitioner
did not allege in his petition to try title that he had complied with the
mechanic's lien law requiring notice, and since the petition did not state
that any proceeds from the sale remained in the receiver's hands over and
above that to satisfy lien claimants, the petition was vulnerable to general
demurrer.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and Mr.
Justice Burke concur.

Condemnation; Witnesses; Value of Land; Argument of Counsel; Instructions. No. 14565. Decided April 15, 1940-Denver v.
Lyttle. District Court, Arapahoe County. Hon. Samuel W. Johnson, Judge. Affirmed. En Banc.
HELD:
1. " 'Whenever it is desired to have the opinion of a witness on the subject of value, it is always necessary, whether the witness
is offered as an expert or not, to lay some foundation for the introduction of his opinion by showing that he has had the means to form an
intelligent opinion,' derived from an adequate knowledge of the nature
and kind of property in controversy and of its value."
2. " 'Whether a witness called to testify to any matter of opinion
has such qualifications and knowledge as to make his testimony admissible, is a preliminary question for the judge presiding at the trial; and
his decision is conclusive unless clearly shown to be erroneous in matter
of law'."
3. Evidence of sales is not the only criterion for determination of
value. " 'Any reasonable future use to which the land may be adapted
or applied by men of ordinary prudence and judgment may be considered in so far * * * as it may assist the jury in arriving at the
present market value'."
4. Evidence of offers to sell and certain sales made in the community about the same time were properly excluded since it was common
knowledge that the land would be condemned, and the offers were
made shortly prior to the time of the institution of the proceedings.
5. The court did not err in refusing to strike the following statement of counsel for defendant in argument: "And every man in that
neighborhood knew if he did not sell he would be condemned."
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6. Instruction considered and found to have been properly refused since not based upon a fair statement of the testimony given by
the witnesses to whom reference was made, and since its general purport
was already covered.
Opinion by Mr. Justice Bakke. Mr. Justice Bouck, Mr. Justice
Bock and Mr. Justice Burke dissent.

Quiet Title; Real Estate; Tax Deed; Notice. No. 14697. Decided April
29, 1940-Taytorv. Lutin. DistrictCourt,Pueblo County. Hon.
Harry Leddy, Judge. Reversed. En Banc.
HELD: 1. Tax deeds are void where it appears that the property on which they were issued was in the actual possession or occupancy
of persons not served with notice personally or by registered mail as
required by Section 255, Chapter 142, '35 C. S. A.
2. Where several neighbors knew the party in actual possession
was a tenant during 1932, and where the record, as a whole, shows that
the tenant conducted some farming operations on the land, and had a
right so to do from March, 1932, to March, 1933, and where it appears
that a deputy treasurer, with the prospective recipient of the tax deeds,
went to the land during said period for the purpose of serving the statutory notice, and admitted seeing a horse and a small patch of maize on
the land, and they inquired of a man who came by as to who had possession and he stated he did not know, and where it appears that they
called at tenant's place, but found no one at home, and where it appears
that they made no further inquiries of the neighbors in the vicinity; and
where it appears that owner of tax deeds, after issuance of deeds, learned
from the tenant that he had been leasing the land from one of the record
owners, there is sufficient evidence that there was a party who had possession and-occupancy of the land who was not given the proper notice.
Oninion by Mr. Justice Young. Mr. Justice Bouck dissents, and
Uf- Chief Justice Hilliard not participating.

Water Rinht.'r Riaht of Way; Injunction; Quiet Title. No. 14638.
Decided May 20, 1940-Ronce, et at. v. Favre, et at. District
Court, Eagle County. Hon. William H. Luby, Judge. Affirmed.
In Department.
FACTS: A. Plaintiffs, claiming right to use for domestic purposes
water arising from springs on defendants' lands, sought to lay a pipeline
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for the conveyance thereof across defendants' lands to a highway, and
thence along highway to plaintiffs' property.
B. Defendants forcibly excluded them, whereupon they brought
injunction. The defenses included, inter alia, denial of plaintiffs' ownership of the water and right of way, denial of the county board's right
to issue the license, allegations of defendants' ownership by adverse possession and by virtue of being innocent purchasers for value; also laches,
abandonment and certain statute of limitations.
C. By way of counter claim, defendants sought to quiet their title
against plaintiffs' claims. After trial to court, the evidence was found
to be insufficient to support either the writ or the counter claim, and the
action was dismissed.
HELD:
1. The adjudication of such claims and their protection
is not the function of injunction.
Opinion by Mr. Justice Burke. Mr. Justice Knous and Mr. Justice
Bock concur.

Cooperatioe Marketing Associations: Contributions Under Unemployment Compensation Act: Exemption. No. 14711. Decided May
20, 1940-IndustrialCommission v. United Fruit Growers Association. District Court, Mesa County. Hon. Straud M. Logan,
Judge. Affirmed. En Banc.
HELD: 1. Under the definitions promulgated by the Industrial
Commission's regulation No. 6, the labor involved in the activities of a
cooperative marketing association, organized under the cooperative marketing law (S. L. 1923, p. 420 et seq.) was "agricultural labor" and
exempt from the operation of the Unemployment Compensation Act.
2. "The association is a nonstock, nonprofit, cooperative organization of agriculturists actively engaged in the business of growing fruit
on farms and in orchards for the purpose of sale, and the operations of
the association consist solely of marketing the fruit crops of its members,
the remission of the proceeds therefrom after the payment of the expenses
on a pro-rata basis, and purchasing and distributing supplies to members
for their use in growing and marketing their crops."
3. If the labor employed by one individual grower in marketing
his crop is within the exception of the statute, as unquestionably is the
case, it would seem that if two or more farmers pool their crops and
cooperate in marketing them, their situation would not be different from
that of the individual grower.
Opinion by Mr. Justice Knous. Mr. Chief Justice Hilliard not participating. Mr. Justice Bock dissents.
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Municipal Corporations;Liability for Damages Caused by Excavation
Shovel While Rented to Private Individual. No. 14771. Decided
May 20, 1940-Mill v. City of Fort Collins. DistrictCourt, Latimer County. Hon. Claude C. Coffin, Judge. Reversed. En Banc.
1. A municipal corporation is liable for its negligence
HELD:
while engaged outside the corporate limits in a private enterprise for
profit.
2. Digging silos is no part of the governmental function of a city.
3.
Even if the contract to dig the silo for a profit were held to be
ultra vires, the city, receiving a benefit from it, cannot set up against a
third person injured by the city's fiegligent operations pursuant to the
contract the fact of its being ultra vires to defeat recovery.
Opinion by Mr. Justice Young. Mr. Justice Bouck dissents. Mr.
Chief Justice Hilliard not participating.

Application for Additional Support Money for Minor Children; Husband and wife. No. 14522. Decided May 20, 1940--Smith v.
Smith. District Court, Denver. Hon. Henry S. Lindsley, Judge.
Reversed. In Department.
HELD:
1.
" 'A man may not shun marital obligations assumed
in one relationship by contracting others while some of the duties imposed
by law in the first still persist'."
2. Evidence considered and found not to justify trial court's
action in giving more heed to father's added burdens than to the apparent increased needs of the children of his first marriage.
3.
The lack of full exposition of all the facts in relation to the
reasonable requirements of the children necesitates a further trial to bring
out such facts.
Opinion by Mr. Chief Justice Hilliard.
Mr. Justice Bouck and
Mr. Justice Bock concur.

Contracts; Real Estate; Uncertainty of Description; Statute of Frauds:
Competency of Husband to Testify in Civil Suit. No. 14371.
Decided February 13, 1940-Boyd v. McElroy. District Court,
Grand County. Hon. Charles E. Herrick, Judge. Affirmed. In
Department.
HELD:
1, A contract concerning real estate is not void for
uncertainty in description where it appears that everyone connected with
the deal knew what land was involved, and where it further appears
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that the trial court permitted the description to be read into the record
from the county clerk's records, to which there was no objection.
2. The statute of frauds, itself, provides that "nothing in this
chapter contained shall be construed to abridge the powers of courts of
equity to compel specific performance of agreements, in cases of part
performance of such agreement."
3. Though an agreement might have been void under the statute
of frauds, it became binding on the defendant when fully performed by
the plaintiff.
4. A husband is not incompetent to testify in a civil suit or proceeding between the husband and wife.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and
Mr. Justice Burke concur.

Criminal Law; Evidence; Other Offenses; Credibility; Witnesses. No.
14647. Decided January 9, 1940. Schechtel v. People. District
Court, Denvuer. Hon. Floyd F. Miles, Judge. Affirmed. En Banc.
HELD: 1. Where, in a trial where defendant is charged with
unlawfully conspiring to utter a forged and fictitious bond, reference as
to other crimes was made in the testimony of the accomplices, and related
to defendant's business activities, indicating that some of them were not
legitimate, and where it appears that the purpose of the testimony was
to show defendant's financial status and difficulties, and his motive in
entering into the conspiracy charged, and where it appears that his financial liabilities were large and, in comparison, his assets were very small,
the evidence of the accomplices was clearly material and admissible for
such purposes, particularly where trial judge was eminently fair to defendant in his rulings and specifically and properly limited the application of the questioned evidence in his instructions.
2. It is the law that one may be convicted upon the uncorroborated
testimony of accomplices, but to support the conviction it must be clear
and convincing, must be received with great caution, and show guilt
beyond a reasonable doubt.
3.

The credibility of the witnesses is to be determined by the jury.

Opinion by Mr. Justice Bock.
Young not participating.

Mr. Justice Bouck and Mr. Justice
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609 E. & C. BUILDING

TABOR 1519

INFORMATION PLEASE
Q.

Why should I advise my clients to invest in
INDUSTRIAL INVESTMENT CERTIFICATES?

A. For FIVE IMPORTANT reasons .....
.................
Investors who study the possibilities of investment accounts at Industrial find
they offer (1) a superior type of security; (2) an income yield more attraclive
than offered by Government Bonds and other highest type securities; (3)
management record and policies distinguished for their soundness; (4) a very
high degree of safety without market fluctuation; (5) availability of funds
through usual withdrawal privileges.

1630 STOUT

Since 1891

CHERRY 6535

Dicta Advertisers Merit Your Patronage

